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CLAUDIA BAUMAN, Plaintiff v. MILA NATIONAL HEALTH PLAN, Defendant
CIVIL ACTICN NO. 07:03-2626-26
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF SOUTH CAROLINA, SPARTANBURG DIVISION

342 F. Supp. 2d 456; 2004 U.5, Dist. LEXIS 26920

September 24, 2004, Decided
September 27, 2004, Filed

DISPOSITION: Plaintiff's motion for summary judgment granted, and defendant's metion for summary judgmenrt denied.
Defendant's decision to deny plaintiff's claim for caverage for gastric bypass surgery reversed.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff member filed suit to cbtain review of defendant plan’s decision to deny the member's daim for

coverage of gastric bypass or bariatric surgery. The action was brought pursuant to the Employee Retirement Income Security Act
of 1974 (ERISA). The parties f||ed cross-motions for summary judgment.

OVERVIEW: The member had & body mass index of 45, The plan stated that gastric bypass surgery was not medically necessary
and that the mamber had not compliad with plan guidelines by participating in at least two supervised weight loss programs for a
minimum of 26 weeks each, with one program having been completed within the preceding 12 months. In reviewing the summary
juggment moticns, the court held that (1) although & stop loss agreement between the plan and the insurer may have created a
conflict of interest, because the member prevailed even under the stricter abuse of discretion standard, the court did not use the
stricter standard; (2) the record contained substantial evidence that the surgery was recommended by the member's doctors and
that it was medically necessary to help alleviate other serious conditions from which she suffered; (3) the member's body mass
index exceeded the standard of 40 set by the plan for coverage for the surgery; (4) there was evidence to show that the member

had reasonably complied with plan guidelines with regard to dieting; (5) under the circumstances, the decision to deny relief was
offensive to the plan's goal to provide for health benefits.

-OUTCOME: The court denied the plan's motion for summary judgment. The court granted the member's motion for summary
judgment and reversed the plan‘s decision.

CORE TERMS: guideline, patient, surgery, summary judgment, diet, gastric, weight loss, obesity, medically necessary, utilization,
severe, documentation, bypass surgery, administrator, supervised, manager, dieting, abuse of discretion, medical condition,

bariatric, provider, plan administrator, genuine, hypertension, coverage, material fact, fiduciary, professionally, surgical, denial of
benefits

LEXISNEXIS® HEADNOTES

Civit Procedure > Discovery > Methods > General Ovarview mi
Civil Procedure > Summary Judament > Standards > Genuine Disputes -3
Civil Procedure > Summary Iudgment > Standards > Leaal Enfltlement - -&?
HNIg-Fed. R. Civ. P, 56(c) provides that summary judgment shall be rendered forthwith if the pleadings, depositions, answers to
interrogatories and admissions on file, together with affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is eniitled to a judgment as a matter of law. More Like This Headnale

Civil Procedyre » Summary Judaiment > Burdens of Production & Proof > Movants ﬁ_é
HN2¥ The moving party in a summary judgment motion bears the initial burden of informing the court of the basis for its

motions, and identifying those portions of the record which it believes demonstrate the absence of a genuine issue of
material fact. More Like This Hepdnote

Civit Procedure > Summary Judoment > Appellate Reviaw > @mﬁj@m j
Civil Procedure > Symmarv judament > Opposifior > General Qerview © .QE
Livil Procedure > Summary Judoment > Standards > Geneara! Overview t‘"

HN3%.A court reviews the record by drawing all inferences most favorable to the party oppesing a motion for summary
judgrnent. Mora Like This Headnote

Civil Procedure > Summary Judament > Burdens of Production & Proof > Movants ‘;‘;‘]
Cuwvil Progedure = Summary Judament > Standards > Genuing Rispuias © ”*:%
HN4%.0nce the moving party carries its burden, the adverse party may not rest upon the mere allegations or denials of the
adverse party's pleadings, but the adverse party’s response must set forth specific facts showing that there is a genuine
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issue for trial. Fed. R. Civ, P. 56({e). The adverse party must shew more than some metaphysical doubt as to the material
facts. If an adverse party completely fails to make an offer of proof concerning an essential element of that party's case on
which that party will bear the burden of proof, then all other facts are necessarily rendered immaterial and the maving
party is entitled to summary judgment. Hence, the granting of summary judgment involves a three-tier analysis. First, the
court determines whether a genuine issue actually exists so as to necessitate a trial, Eed. R. Civ, P, 56(e). An issuz is
genuine if the evidence is such that a reasonable trier of fact could return a verdict for the non-moving party. Second, the
court must ascertain whether that genuine issue pertains to material facts. Fed. R. Civ. P. 56(e). The substantial law of the
case identifies the material facts, that is, those facts that potentially affect the outcome of the suit. Third, assuming no
genuine issue exists as to the materlal facts, the court witl decide whether the moving party shall prevail solely as a
matter of law. Fed. R. Civ. P. 56(¢). More Like This Headnote

Givil Procedurs > Summary, dament > Appefiate Review > General Dvervigw -33
Civil Procedure > Summmary Judament > Stendards > General Overview Q:lz
HASE Summary judgment is properly regarded not as a disfavored procedural shortcut, but rather as an integral part of the

Federal Rules as a whole, which are designed to secure the just, speedy and inexpensive determination of every action.
The primary issue is whether the material facts present a sufficient disagreement as to require a trial, or whether the facts
are sufficiently one-sided that one party should prevail as a matter of law. The substantive law of the case identifies which
facts are material. Only disputed facts potentially affecting the outcome of the sult under the substantive law preciude the
entry of summary judgment. Mote Like This Headnote

Gl Procedure > Appeais > Standards of Review > Abuss of Discretion %l

Civil Procedure > Anneals > Standards of Review > Dg Newg Review %';

Bensions f Bepefits Law > lovae Retirement [ncome Security Act {ERISAY > Civll Claims & Remediss

HN64-Tn reviewing denials of benefits by Employee Retirement Income Security Act of 1974-governed plans, courts generally

apply a de novo review, If, however, the documents governing the plan grant the plan or the claims administrator
discretion to interpret or apply the pian's terms, the court will review the decision for an abuse of discretion. If the plan
administrator's decision falls within the scope of the administrator's contractually conferred discretion, the court may
review the merits of an administrator's decision only for an abuse of discretion. More Like This Headnote

Administrative faw > Judicial Review > Standards of Review > Abuse of Discration {:ﬁ}

Pensions & Benefits Law > Employves Retirement Income Security Act [ERISA) > Civil Claims & Remedies

Pensinns & Beonefits Law > Em Retirement Ing Security Act {ERISA) > Judicial Review > Standards of Review > Abuse of Discrefion ":ﬁl

HK 7S When reviewing an Employee Retirement Income Security Act of 1974 plan administrator's decision for abuse of

discretion, & court may consider only evidence before the plan administrator at the time of the decision. The
administrator's decision must stand unless unreasonable, even if the court would have reached a different conclusion. In
other words, the court may reverse a denial of benefits only if the decision is unsupported by "substantial evidence" or
"deliberate, principled reasoning." Substantial evidence Is evidence which a reasoning mind would accept as sufficient to
support a particular conclusion and consists of more than a mere scintilla but may be somewhat less than a
preponderance. The court's role is to determine only whether the decision was made rationally and in good faith--not
whether it was right. ore Like This Headnote

Governments > Fidugizry. Responsivilities %!
Bensions & Benefits Law > Emploves Betir nt_income Security Ack {ERISA) » Civil Clatms & Remedies
Pensions & Benefits Law > Emplovee Retirernent Income Security Ack (ERISAY > Judicial Review > Standards of Review > Abusg of Discretion ?é_&

HNE%.The United States Court of Appeals for the Fourth Circutt has identified numerous factors that may be considered in the
"abuse of discretion" analysis with regard to the denial of benefits by a plan covered by the Employee Retirement Income
Security Act of 1974, One such factor is whether the plan administrator has a conflict of interest. In this regard, when a
conflict of interest exists, arising out of the fact that the plan administrator is also the plan insurer, & court must review
the merits of the interpretation to determine whether it is consistent with an exearcise of discretion by a fiduciary acting
free of the interests that confiict with those of the beneficiaries. Thus, slthough the plan administrator's decision is still
reviewed for an abuse of discretion in these circumstances, this deference will be lessened to the degree necessary to
neutralize any untoward influence resulting from the conflict. More Like This Headnote

Admipistrative taw » Judicial Review > Standards of Review > Substantial Evidence ?A:
Pensions & Benefits Lew > Emploves Retirame; me Securi ct {ERISAY > Clvl Claims & Remedies
HNI%- A court does not sit to make determinations as to whether a certain procedure may or may not be a sure cure for a
plaintiff. Instead, the court will stay unwaveringly focused on whether there is substantial evidence to support an
Employee Retirement Income Security Act of 1974--governed plan's decision. Mare Like This Hegdnete

Governments > Fiduclary Responsibilities t‘&}

Pensipng & Banefits Law > Em Retirement Incame Security Act (ERISAY > Civil Ciaims & Remedies
Py
Pensions & Benefits taw > Emplovee Retirement Ineome Security Act {ERISA) > Fiduciaries > Generai Overview ﬁ‘j

HN10%.In deciding whether a fiduciary abused its discretion in denying the Employse Retirement Income Security Act of 1974
(ERISA) benefits, a court Is bound give "due consideration” (1) to whether administrater's interpretation is consistent
with the goals of the plan; (2) whether it might render some language in the plan meaningless or internally inconsistent;
{3) whether the challenged interpretation Is at odds with the procedural and substantive requirements of ERISA itself; (4}
whether the provisions at issue have been applied consistently; (5) and, of caurse, whether the fiduciary's interpretation
is contrary to the clear language of the plan. More Like This Headnote

COUNSEL: [**1] For CLAUDIA BAUMAN, plaintiff: Robert Edward Hoskins, Greenville, SC

For MILA NATIONAL HEALTH PLAN, defendant: Kristofer Karl Strasser, Qgletree Deakins Nash Smoak and Stewart, Greenville, 5C;
James Robert Campbel! Lambos and Junge, New Yark, NY; John Phiilip Sheridan, Gleason and Mathews, New York, NY

JUDGES: Henry F. Floyd, UNITED STATES DISTRICT JUDGE
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OPINION BY: Henry F. Floyd

OPINION

[*457]1 MEMORANDUM OPINION AND ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT, DENYING DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT AND REVERSING DEFENDANT'S DENIAL OF BENEFITS

I. INTRODUCTION

This is an ERISA action. The case is before this Court for review of Defendant’s decision to deny Plaintiff's claim for coverage of gastric
bypass surgery. * Pending before the Court are Plaintiff and Defendant's cross motions far summary judgment.

{ FOOTNOTES

1 This is aiso known as bariatric surgery.

The Court has jurisdiction over this matter pursuant to 28 U.5.C. § 1331, Having carefully considered the moticns, the responseé,
[**2] the reply and the applicable law, it is the judgment of this Court that Plaintiffs motion shall be granted and Defendant's
motion shall be denied.

II. FACTUAL AND PROCEDURAL HISTORY

A. The parties

Defendant is a self-funded, self-insured ERISA plan. CIGNA manages and administers Defendant’s national medica! program.

Plaintiff is a 52-year-old married female who resides in Spartanburg, South Carolina. She is a beneficiary of the plan by virtue of
being the spouse of one who is covered by the plan. She has a body mass index of 45, which is considered obese. 2

| FOOTNOTES

2 A body mass index of 20-25 is considered normal.

B. The plan

The applicable provisions of the plan document are:

Section 1.01. Allowable Expenses. The tarm "Allowable Expense” shall mean an expense or charge that the Trustees,
in their sole discretion, determine:

a. is necessary for the care and treatment of a non-occupational accidenta! bodily injury or sickness of & person who is a
covered individual at the time the [**3] expense is incurred;

b. is recommended and approved by a Physician and is for a valid course of medical treatment, which is nat experimental
as determined by Medicare, and which is expected to lead to the cure and/or rehabilitation of the patient, provided that
the Plan may obtain and rely upon independent medical advice to determine whether services or supplies are necessary
for such medical treatment, are consistent with professionally recognized standards of care with regard to quality,
frequency and duration and are provided in the most economical and medically appropriate site for treatment;

c. is a Covered Charge as described in the applicable section below;
d. is a Reasonable Charge; and,
e. is not otherwise excluded or limited by provisions of the appiicabie section.

Bates No. 000266.

Section 1.03. Claims Manager. The term "Claims Managet™ shall mean the organization retained by the Trustees, to
serve as utilization manager, to process medical claims and maintain claim histories for benefits other than mental
[*458] health and chemical dependency benefits on covered individuals.

Id.

Section 1.21. Medically Necessary. The term "Medically [**4] Necessary" care and treatment means care and
treatment which are recommended or approved by & physician or dentist; are consistent with the patient's condition or
accepted standards of good medical or dental practice; are medically proven to be effective treatment of the condition;
are not performed mainly for the convenience of the patient or provider of medical or dental services; are not conducted
for research purposes; and are the most appropriate level of service which can be safely provided to the patient. All of
these criteria must be met; merely because a physician recommends or approves certain care does not mean that it s
medically nacessary. The Trustees have the discretionary authority to decide whether care or treatment is medically
necessary.

Bates Nos. 000273-000274.
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Section 1.40. Utilization Manager. The term "Utilization Manager" or "U.M," shall mean the organization or
organizations retained by the Trustees to provide management of the medical care of covered individuals in such areas as
haspital pre-admissions certification, cancurrent review for medical necessity of hospital confinement, and other managed
care procedures.

Bates Nos, [*¥*5] 000279-000280.

Section 3.01. Plan of Benefits. Effective January 1, 2000, the following benefits shall be provided under the Naticnal
Choice Plan:

Bates No. 000297,

Section 3.01.01. In Network Benefits. The amount payable for charges incurred through a network provider wili be
paid in full for the following. All care is subject to any limitations Imposed by the Plan's utilization manager . . . .

Id. (emphasis added),
Section 3.01.02. Out-of-Network/In Area Benefits. The amount payable for charges incurred through a provider who
is not a network provider will be paid at 70% of the Allowabie Expenses, for the following except where noted. Alf care is
subject to any limitations impased by the Plan’s utilization manager . . . .

Bates No. 000298 (emphasis added).
Section 3.01.03. Out-of-Network/Out of Area Benefits. The amount payable for charges incurred through any
provider will be paid the Indicated percentage of the Allowable Expenses for the following. Alf care is subject to any
limitations imposed by the Plan's utilization manager . . . .

Bates No. 000299 {emphasis added).

[**6] Section 3.07. Utilization Review Requirements. The Plan's utilization managers must review certain
treatment, whether deliveraed through a network previder or otherwise, before the plan will provide the maximum benefit
available. The following requirements apply.

Bates Neo. 000311,

Section 3.07.01. Pre-admission Certification (PAC) and Continued Stay Review {CSR). These utilization review
procedures must be followed by every Plan participant when he or she seeks care as described in this section, as follows:

a. Pre-admission Certification (PAC) and Continued Stay Review (CSR) refer to the process used to certify the
medical necessity and length of any Hospital Confinement as a registered bed patient. PAC and CSR are
performed through a utilization review [*4591 program by a Review Organization with which the Trustees
have contracted . . ..

Id.

Section 3.07.02. Out batient Certification Requirements . . . . Qut-patient certification is performed through a
utilization review program by a review organization with which the Trustees have contracted . . . .

Bates No. 000312,

Section 3.08. Excluded Charges. Charges [**71 incurred for the following items are not covered under the Ptan and

Bates No. 000315,

Section 3.08.02. Not Medically Necessary. Service or supplies not medically necessary for the medical care of the
patient's illness or injury, except in the case of a tubal ligation or vasectomy. A tubal [igation or vasectomy will be covered
as will preventive medical treatment provided by a network provider,

Id.

Section 3.08.28. For Wéight Loss. For treatment of weight loss when an underlying severe medical condition is not
present. Severe medical conditions include, but will not be limited to: diabetes, hypertension, cardiovascuiar disease; etc.
In disputed cases, the Trustees reserve the right to make the final decision.

Bates No. 000319.

Section 4.01. Plan of Benefits. Effective January 1, 2000, the following benefits shall be provided for treatment of
mental illness or chemical dependency. These covered benefits and the associated limitatiens and exclusions must be read
separately [from] the benefits for treatment of other medical conditions.

Bates No. 000324,

[**8] Section 4.06. Exclusions and Limitations. Exclusions and limitations under this Section 4.06 include
exclusions and limitations as set forth in Section 3.08 for the treatment of mental disorders or substance abuse. In
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addition, no benefits shall be payable with respect to expenses (any and all of which shall not be considerad as Aliowable

u. For treatment of . . . weight reduction, obesity, . . . . ;
Bateg Nos. 000327-000329.
The applicable provisions of the Summary Plan Description (hereinafter referred to as "SPD") are:
Three companies that specialize In managing medical care administer the plan:

. MEDICAL BENEFITS

CIGNA Health Care, a leading health care provider, administers the medical benefits. CIGNA's administration of the
benefits became effective, January 1, 2000,

Bates No. 000225.
OBLIGATIONS OF FIDUCIARIES

The people who operate your employee benefit plans are called "fiduciaries.” They are legally respansible to act soiely in
the interest of plan participants and to exercise prudence in performing their pian duties. The plan administrator and other
plan.fiduciaries interpret [**9] the terms of the plan and determine which plan benefits you are eligible for and entitled
to. Any decision they make as a discreticnary authority is upheld, uniess [¥460] that decision is shown to be arbitrary
and capricious . . . . .

Bates No. 000255,

A stop loss agreement between CIGNA and Defendant provides that CIGNA will .reimburse Defendant when claims paid by Defendant
for the current year exceed 120 percent of the claims of the previous year. CIGNA is required to. pay only the excess amount. Since
the inception of the agreement on January 1, 2000, CIGNA has never paid Defendant any monies under the agreement.

C. The guideiines
The applicable provisions of CIGNA's guidelines:

Bariatric surgery* for clinically severs (morbid) cbesity is generally considered to be medically necessary for the following {either # 1
or # 2) (see below for information on specific procedures):

1. A Body Mass Index (BMI) greater than or equal to 40 for at least one year with all of the following:
. The patient is an appropriate age {18 to 60 years); AND

. History and documentation submitted as evidence of active participation and reasonable compliance with at [**10}
least 2 professicnally supervised weight loss prograrms for 2 minimum of 26 weeks in ach program with one of the
programs completed within the preceding 12 months. Programs should include weigh-ins on a regular schedule, at least
monthly; AND .

. Documentation from the medical record indicating that consistent reasanable efforts have been made by a physician to
manage the patient's co-morbidities using standard medical protocols. Patients who are candidates for surgical procedures
should be selected carefully after thorough evaluation by a muitidisciplinary team with access to medical, surgical,
psychiatric and nutritional expertise.

2. BMI between 35 and 39.9 for at least one year with the additional documentation of one or more clinically significant co-
morbidities* which have failed to respond adeguately to non-surgical treatment methods including eppropriate and adequate
medication, with ali of the foliowing:

. The patient is an appropriate age (18 to 60 years); AND

. History and documentation submitted as evidence of active participation and reasonable compliance with at least 2
professionally supervised weight loss programs for a minimum [**11] of 26 weeks in each program with one of the
programs completed within the preceding 12 months. Programs should include weigh-ins on 2 regular scheduie, at least
monthly; AND

, Documentation from the medical record indicating that consistent reasonable efforts have been made by a physician to
manage the patient's co-morbidities using standard medical protocols. Inadequate treatment of a comorbid condition
should nct be used asan indication for gastric bypass surgery in those patients with BMIs between 35 and 39.9. Patients
who are candidates for surgical procedures should be selected carefully after thorough evaiuation by a multidisciplinary
team with access to medical, surgical, psychiatric and nutritional expertise.

*Cormorbid conditions included in this categoiy are life threatening cardiopulmonary problems {e.g. severe sleep apnea,
Pickwickian syndrome, obese related cardiomyopathy([], clinically unmanageable diabstes, hypertensiaon, coronary artery
disease, or [*461] obesity related pulmonary hypertensicn)

*Bariatric surgery procedures

There is sufficient evidence in the published peer-reviewed literature to support the use of the following bariatric [**12] procedures
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in the treatment of clinically severe/meorbid obesity, when the patient has met the specific criteria noted above for obesity surgery:

. Open procedures

, Open Roux-en-Y gastric bypass;

Absolute Contraindications
. Savere or uncontrolled psychiatric disorders (schizophrenia, borderline personality disorder, uncantrolled depression)

GENERAL BACKGROUND

Other interventions in obesity management include: exercise/physical activity, behavior medification/theraphy,
pharmacotherapy and, in select patients, bariatric surgery. ‘

Bariatric surgery is not considered first line treatment. Weight loss surgery may be an option in a limited number of
patients with clinically severe obesity. . . . Realistic expectations about the degree of weight loss, the compromises
required by the patient, and the positive effect on associated weight-related comorbidities and quality of life should be
discussed and contrasted with the potential morbidity 2nd operative mortality of bariatric surgery.

Bates Nos. 000378 - 000381 (emphasis in original}.

The applicable provisions of the notice to participants dated December 12, 2002, which [*%13] was sent to all participants to provide
information concerning, inter alia, the claims and appeals procedures which became effective on January 1, 2003, are: .

NOTICE OF DECISION

You will be provided with written notice of a denial of a claim (whether denied in whole or in part). This natice will state:

. The specific reason{s) for the determination[.]

. If an internal rule, guideline or protacol was relied upen in deciding your claim, you will receive either a copy of the rule
or a statement that it is available upon reguest at no charge.

. If the determination was based on the absence of medical necessity, or because the treatment was experimental or
investigational, or other similar exclusion, you will receive an explanation of the scientific or clinical basis for the
determination applying the terms of the Plan to your claim, or a statement that it is available upon request at no charge,

D. Denials and appeals

Pursuant to the terms of this plan, Plaintiff submitted a request to CIGNA for pre-certification of coverage for gastic bypass surgery.
By letter dated February 20, 2003 (first letter), CIGNA denied Plaintiffs request. [**14]

[The] plan provides coverage for specified Covered Services which are medically necessary. After a reviaw of the
informaticn submitted, we have determined that the requested services are not covered under the terms of your plan.
This coverage decision was made based on the following:

Information indicates that member has underlying comarbid condition of hypertension. Member has undergone medical,
nutrition & psychological evaluations & program is multidisciplinary. There [*462] is no documentation that in the prior
12 months, she has been reasonably compliant with a supervised diet for 26 weeks.

Bates No. 000410-000411

By letter dated April 3, 2003, Plaintiff notified CIGNA that she was appeating CIGNA's determination. Subsequently, by letter dated
April 28, 2003 (second letter), CIGNA informed Plaintiff that it was upholding its decision. The letter states that

this decision was based on the foliowing

Upheld - not medically necessary Rationale for decision: The information provided doas not justify the medical
necessity of Bariatric Surgery. The documentation does not show the patient[']s ability to comply with a post
operative diet. Notes indicate [**151 a 51 year old with morbid obesity and a BMI of 45. Psychiatrist states
patient is unable to tolerate any dieting at this time. The diet history does not show that the patient has
participated in 2 professionally supervised weight loss programs, with reasonable compliance, of 26 weeks
duration, one of thase having occurred in the last 12 months.
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Batss No. 000387

Through a series of letters submitted by Plaintiffs counsel, Plaintiff appealed CIGNA's April 28, 2003 denial of her appeal. By letter
dated August 8, 2003 {third letter), CIGNA notified Plaintiff that Is was upholding the decision to deny her request for surgery.

The committee reviewed ali the submitted documentation. The clinical information provided does not support the medical
necessity for the request of the gastic bypass procedure for [Plaintiff]. There is no documentation of professionally
supervised weight loss program of 26 weeks in the previous 12 months, with regular weigh ins.

Please refer to the . . . Plan Description under Excluded Medical Charges: What is not covered. The list below is an
overview of some of the most common medical expenses, treatments, procedures and services nog covered [**16] by
the ... Plan.

Care not deemed medically necessary or not needed for an illness or injury.
Treatment for weight loss, unless required by underiying, severe medical condition.
Bates No. 000215-000216
E. The lawsuit

Plaintiff filed this action on August 12, 2003, petitioning the Court to reverse CIGNA's denial of benefits. The parties subsaquently filed
cross motions for summary judgment.

TIX, STANDARD OF REVIEW

A. Sumrmary judgment standard

HNIFER e 56(c) of the Federat Rules of Civit Procedure provides that summary judgment "shall be rendered forthwith if the pleadings,
depositians, answers to interrogatories and admissions on file, together with affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law." HNZ¥The moving party bears this initial
burden of informing the Court of the basis for its motions, and identifying those portions of the record "which it believes demonstrate
the absence of a genuine issue of material fact." Cefolex Corp. v. Catrett, 477 U.S. 317, 323,91 1. Ed, 2d 265 106 5, Ct. 2548
(1986). #¥3EThe Court reviews the [**17] record by drawing all inferences most favorable to the party opposing the motion.
Matsushita Elec, Indus. Co. v. Zenilh Radio Corp., 475 U.S. 574, 587, 89 |, Fd. 2d 538, 106 3. Ct. 1348 (1586} (citing United States
v, %4631 Dishold, Inc., 369 U.S 654 8| Ed. 2d 176,82 S, Ct. 993 {1962)).

HN4F*Once the moving party carries its burden, the adverse party may not rest upon the mere allegations or denials of the adverse
party's pleadings, but the adverse party's response . . . must set forth specific facts showing that there is a genuine issue for trial."
Fed. R. Civ, P, 56(). The adverse party must show more than "seme metaphysical doubt as to the material facts." Matsushita, 473
U.S. at 588, If an adverse party completely fails to make an offer of proof concerning an essentlal element of that party's case on
which that party will bear the burden of proof, then all other facts are necessarily rendered immaterial and the moving party is
entitied to summary judgment. Celotex, 477 4.5, a5 322-23. Hence, the granting of summary judgment involves a three-tier analysis.
First, the Court determines whether a genuine issue actually exists so as to necessitate [¥*18] a trial. Fed. R. Civ. P. 56{e). An issue
is genuine "if the evidence is such that a reascnabie [trier of fact] could return a verdict for the non-moving party." Anderson v,
Liberty tobby, Inc., 477 U.S. 242, 91 L. BEd. 2d 202, 106 S, Ct. 2505 (1986). Second, the Court must ascertain whether that genuine
issue pertains to material facts. Fed. R. Civ. P. 56{e). The substantial law of the case identifies the materiai facts, that is, those facts
that potentially affect the outcome of the suit. Anderson, 477 .S, at 248. Third, assuming no genuine issue exists as to the raterial
facts, the Court will decide whether the moving party shall prevail solely as a matter of law. Fed, R, Civ. P. 56{¢).

HNSESummary judgment is "properly regarded not as a disfavored procedural shortcut, but rather as an integral part of the Federal
Rules as a whole, which are designed to secure the just, speedy and inexpensive determination of every action." Cefotex, 477 U.S. at
327. The primary issue is whether the material facts present a sufficient disagreement as to require a trial, [¥¥19] or whether the
facts are sufficiently one-sided that one party should prevali as a matter of law. Anderson, 477 U S, at 251-52, The substantive law of
the case identifies which facts are material. Id. at 248. Only disputed facts potentizlly affecting the outcome of the suit under the
substantive law preclude the entry of summary judgment.

B. ERISA review standards

HN6ZTn reviewing denials of benefits by ERISA-governed plans, courts generally apply a de novo review. If, however, the documents
governing the plan grant the plan or the claims administrator discretion to interpret or apply the plan's terms, as in the instant case,
the Court will review the decision for an abuse of discretion. "If the pian administratar's decision falls within the scope of the
administrator's contractually conferred discretion, the court may review the merits of an administrator's decision only for an abuse of
discretion." Halev v. Paul Revers Life Ins.. 77 F.3d 84, 89 (4th Cir. 1396).

HMRZFywhen reviewing a plan administrator's decision for abuse of discretion, the Court may consider only evidence before the plan

. administrator at the time of the decision. [**20] Sheppard & Enoch Pratt Hosp, v, Travelers Ins. Co., 32 F.3d 120, 125 (4th Cir.
1994). The administrator's decision must stand unless unreasonable, even if the Court would have reached a different conclusion.
Firestone Tire & Rubber Co. v. Bruch, 488 U.S. 103,111, 103 L. Ed. 2d 80, 109 S. Ct, 948 (1989); Booth v. Wai-Marl Stores Inc.
Assoc, Heaith and Welfare Plan, 201 F.3d 335, 341 (4th Cir. 2000). In other words, the Court may reverse a denial of benefits only if
the decision is un [*464] supported by "substantial evidence" or "deliberate, principled reasoning.” Bernstein v. CapitalCarg, Inc.. 7C
F.3d 783, 788 {4th Cir. 1995). Substantial evidence is "evidence which a reasoning mind would accept as sufficient to support a
particular conclusion . . . fand] consists of more than a mere scintilla . . . but may be somewhat less than a preponderance." LeFehre
v, Westinghouse Elec. Corp.. 747 F.24 197, 208 (4th Cir. 1984)(quoting Laws v. Celebrezze, 368 F.2d 640, $47 (4th Cir. 19963, The

Court's role is to determine only whether the decision was made rationally and in good faith-not whether it was right. See, e.g., Griffis

v. Dalta Family-Care Disahility, 723 F.2d 822, 825 (11th Cir. 1684}, [**21]
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HMEXEThe Fourth Circuit has identified numerous factors that may be considered in the "abuse of discretion” analysis. One such factor
is whether the plan administrator has a conflict of interest. See Sootf, 201 F.3d at 342-43. In this regard, when a conflict of interest
exists, arising out of the fact that the plan administrator is also the plan insurer, a court must "review the merits of the interpretation
to determine whether it is consistent with an exercise of discretion by a fiduciary acting free of the interests that cenflict with those of
the beneficiaries.” Id. (citing Bedrick b Throuah Humrickhouse v. Travelars Ins, Co.. 93 F.3d 146, 152 {(4th Cir. 1956)). Thus,
although the plan administrator's decision is still reviewed for an abuse of discretion in these circumstances, "this deference will be
lessened to the degree necessary to neutralize any untoward influence resulting from the conflict.” Ellis v. Metropolitan Life Ins, Co..
126 F.3d 228, 233 (4th Cir. 1007].

IV. DISCUSSION AND ANALYSIS
A. Abuse of discretion

Plaintiff contends the stop loss agreement between Defendant and CIGNA creates & conflict of interest, Thus, according to Plaintiff,
[##22] a modified abuse of discretion standard is appropriate in this case. However, since the Court finds that Plaintiff shall prevail
in this action, even under the stricter abuse of discretion standard, it need not consider this question. Thus, for the purposes of
considering these motions, the Court will apply the pure abuse of discretion standard.

B. CIGNA's decision

Defendant argues that there is absolutely no proof that CIGNA abused its discretion in determining that Plaintiff is not entitled to
coverage for the gastric bypass surgery. The Court disagrees.

1. previous attempts at dieting

The record contains the recommendation of four board certified doctors who recommended that gastric bypass surgery is the
appropriate treatment for Plaintiff. The physicians, as well as Plaintiff, have also brought forth evidence concerning her failed atternpts
at dieting, as well as her mental and physical inability to adhere to the dietary requirements. Defendant's only retort appears to be
that, since Plaintiff failed to strictly adhere ta CIGNA's rigid interpretation of its internal guidelines, coverage should be denied.

Stated differently, according to Defendant, in considering Plaintiffs [**23] claim, CIGNA determined that Plaintiffs request for gastric
byspass surgery should be denied because it was not medically necessary. Defendant contends that CIGNA's decision was based on
Plaintiffs failure to reasonably comply with the dieting requirements contained in CIGNA's internal guidelines, The Court, however,
finds that Defendant's unyielding reliance on the guidelines is misplaced.

First, nothing in the plan document states that CIGNA's internal guidelines are binding upon Plaintiff or that the guidelines are a part
of the plan. Moreover, [*465] the guidelines fall outside the four corners of the plan. As a result, Plaintiff was not on netice that her
claim could be in jeopardy if she failed to strictly adhere to CIGNA's internal guidelines. Hence, Defendant's argument must fail.

Second, to the extent that Defendant's reliance on the guidelines is proper, however, the Court still finds there to be no substantial
avidence to support CIGNA's decision. The dieting requirements in the guidelines call for "reasonable compliance." Contrary to
Defendants contentions otherwise, when the Court reviews the uncontroverted evidence in the record regarding Plaintiffs failed
attempts at dieting, [**24]1 it can reach no other canclusion but that CIGNA abused its discretion when it determined that Plaintiff
did not reasonably comply with the guidelines.

For instance, after enumerating her many attempts at dieting, Plaintiff states, in relevant part, that

My last dist attempt that was supervised by a doctor was in 1999-2000 when I again lost forty pounds but when I had to
discontinue the diet medication I gained it all back and from that point on could not lose any weight at all . . . . I have
tried all rescurces avallable. In my case, restricted diets kept putting more weight on me and with the end resuits the
same, I was frankly concerned for my life realizing the damage yo yc dieting can do not to mention the diet medications I
had taken.

Bates No. 000040-000043
As further evidence of Plaintiff s reasonable compliance, Dr. Susan Rinalde, attests that Plaintiff

had been on a medically supervised diet supplemented by diet medications. . . . [Plaintiff] has not been in sufficiently
stable shape emotionally to participate in such a [diet] pragram. To diet requires an investment of emotional and physical
energy, which has not bean available to her for some [**25] time, in iarge part because of the severity of her
depression . . . . Given her repeated history of dieting and regaining even more weight, it does not seem responsible to
recommend that she try this once again.

Bates No. 000407-000408,
Moreover, Dr. G. David Heatherly states that

I believe[] that Claudia would be an ideal candidate for [gastric bypass surgery]., She has failed repeatedly in her
attempts to lose weight but continues to gain to her current state of obesity . . . . It is my belief that this [gastric bypass
surgery] would . . . save her life physically.

Bates at 000056-~-000057.
Simply stated, the uncontradicted evidence before the Court is that gastric bypass surgery is not the first line of treatment that
Plaintiff tried. The record is replete with evidence that she had attempted to lose weight by other methods for a long period of time.

Defendant has failed to marshal any evidence to the contrary. The terms strict adherence” and "reasonable compliance" are not
SYNoNymous,
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2, physicians’ recommendations

Defendant's argument that Plaintiff may not be able to diet after the surgery, thus, causing greater harm to her than does

being [**26] morbidly obese is equally unsatisfactary. It is a doubtful course to argue against & claim such as this at this juncture
on the basis that the medical procedure may be cnsuccessful. #¥9%The Court does not sit to make determinations as to whether a
certain procedure may or may not be a sure cure for Plaintiff. ® Instead, [*466] the Court will stay unwaveringly focused on
whether there is substantial evidence to support CIGNA's decision, Clearly, there is not.

| FOOTNOTES

3 Besides, Defendant has failed to present any evidence on which it could have reasonably found that Plaintiffs surgery would-not
i be a success.

Plaintiff has presented evidence through Dr. Dennis C. Smith that she suffers from the following co-morbid medical conditions:
gastroesophageal reflux disease, hypertension, hypertriglyceridemia, hypercholesterolemia, infertility, irregular menses, stress urinary
incontinence, chronic bronchitis, ostecarthritis, chronic shortness of breath, and depression. Bates No. 00059, Furthermore, Dr. Smith
also states that Plaintiff [**271 "suffers from the chronie, life-threatening disease of morbid obesity, and is an excellent candidate
for surgical intervention. I anticipate that this surgery, in the context of our comprehensive multi-disciplinary programs, will
contribute to significant weight loss with resulting long-term improvement in her obesity refated co-morbidities and health
problems" Bates No. 000-000,

Morecver, Dr. 1. Brian Fowler, Plaintiffs treating physician, wrote that

Claudia is seen for continued evaluation and management of blood pressure. Running high at this point . . . . She has
marbid obesity . . . . Her pressure is severely elevated . ., . . At this point, her health is in a downward spiral secondary to
the elevated weight. Because of the above she definitely needs to proceed with her surgical procedure for gastric bypass
to aid with weight reduction.

Bates at 000073,

Defendant has presented nothing to contradict this evidence. Thus, except.for its unreasonable reliance on the guidelines, there is
nothing in the record to support CIGNA's decision.

3. Plaintiff's mental condition

Defendant also takes the position that the guideiines require that Plaintiff [**28] s request be denied based on her mental condition.
The Court cannot yield to the force of this reasoning. First, as already observed, the Court fails to find that the guidelines are properly
a part of the plan. Second, the evidence before the Court demonstrates Plaintiffs weight gain and her mental condition are so :

interrelated as to render CIGNA's strict interpretation of its guideline on this point unreasonable. Thus, to the extent the CIGNA relied
on the existence of Plaintiff s mental condition to deny her benefits, the Court finds it abused its discretion.

4, other arguments
The Court has considered and rejectad all other arguments made by Defendant in its denial of Plaintiff s claim.

C. The Lockhart factors ¢

 FOOTNOTES

| 4 Because of the striking similarity of Buchanan v, Cor olidated Coal Co, Baen. Plan for UMWA Represented Emples,, 1 d 331
| 1598 WL 879576 (4th Cir, Dec 17, 1998) to the case at bar, the Coust finds that opinion be especially helpful in its consideration
 of the instant matter. Accordingly, the Court has adopted the reasoning, and much of the language, of that opinion here.

[**297 FNIORIN deciding whether a fiduciary abused its discretion in denying ERISA benefits, this Court is bound give "due
consideration" 1) to whether administrator's interpretation is consistent with the goals of the plan; 2) whether it might render some
language in the plan meaningless or internally inconsistent; 3} whether the challenged interpretation is at odds with the procedural
and substantive requirements of ERISA itself; 4) whether the provisions at {ssue have been applied consistently; 5) and, of course,
whether the fiduciaries' interpretation is contrary to the clear language of the plan. [*467] Logkhart v. (MW 1974 Pansion Trust, 5
F.3d 74,77 {4th Cir.1993). The Court will consider each of the factors in turn.

First, the Court finds the administrator's interpretation to be antithetical to the goals of the plan. Plaintiff suffers extreme emoticnal
and physical conditions that, according to the evidence in the case, would likely be alleviated as a result of this surgery. The decision
to deny the relief requested is patently offensive to the plan’s goal to provide for health benefits.

Second, the denial of Plaintiffs claim renders the plain language of the plan meaningless. [¥*30] The plan provides that weight loss
generally is excluded "when an underlying severe medical condition is not present.” The plan goes on to state, however, that "severe
medical conditions include, but are nat limited to: diabetes, hypertension, cardiovascutar disease, etc.” The record establishes that
Plaintiff suffers from several severe medical conditions, including hypertension. Thus, to the extent that CIGNA relies on this language
in its denial of Plaintiff s claim, such reliance renders the exception useless.

Third, the interpretation made by CIGNA is inconsistent with the requirements of ERISA. See C.F.R. §2560.503-1. In liev of stating
consistent reasons for the denial, each of CIGNA's letters presented Plaintiff with at ieast one additional reason for her denial-and
apparently one rmore hurdle that she would have to overcome-before CIGNA would find gastric bypass surgery appropriate.

For instance, in letter one, CIGNA stated that "there is no documentation that in the pricr 12 months, [Plaintiff] has been reasonably
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compliant with a supervisad diet for 26 weeks." In letter two, however, the bar was lifted. In that letter, CIGNA states that [**31]
Plaintiff should have "participated in [net one, but] 2 professionally supervised weight loss programs, with reasonable compliance, of
26 weeks duration . . . . " Finally, letter three adds yet another requirement. According to CIGNA, Plaintiffs weight loss program must
include regular weigh-ins. ‘

Even if the Court were to find that CIGNA complied with the procedural guidelines for ERISA, however, it would be not enough for this
Court to be convinced that CIGNA did not abuse its discretion in denying Plaintiff the requested benefits. Moreover, although remand
might be appropriate in most instances whan the administrator has failed to follow ERISA's guidelines, the evidence is so
overwhelming that CIGNA abused its discretion in this case that a remand would serve no purpose other than to cause neadless
delay.

Fourth, there is nothing in the record on which the Court can consider whether CIGNA has consistently applied the guidelines.
Nevertheless, even if there was overwhelming evidence for the Court to find that this factor weighs in favor of Defendant, it would not
be enough for this Court to find that the administrator did not abuse Its discretion in denying Plaintiffs claim.

[**32] Fifth, CIGNA's interpretation is diametrically opposed to the plain meaning of the plan. Read as a whole, it is not reasonable
that, based on the evidence that was before it, Plaintiffs claim should have been denied. The opinions of four board certified doctors,
who all agreed that the surgery was needed, is virtually uncontradicted. Even when the guidelines are considered, & reascnable
interpretation f them leads to the sarne conclusion. Certainly, these doctors are in a far better position to examine and diagnose
Plantiff's condition than those working cn CIGNA's behalf,

This Court is fully cognizant of the deferential substantial evidence standard of review applicable to the Court when it reviews an
ERISA denial of benefits claim. [*468] Consistent with this deferential standard and considering the record as a whole, the Court
must navertheless ensure that the record contains some evidence beyond a mere scintilla that would allow reasonable minds to
concur in the condusion reached by the administrator. Mindful of this deferential standard, the record yields, at best, a mere scintilla
of evidence to suppert CIGNA's finding that Plaintiffs claim should be denied. CIGNA's finding that [¥*33] Plaintiffs benefit request
was not medicaily necessary is not reasonable, Accordingly, the Court must reverse.

V. CONCLUSION

In light of the foregoing discussion and analysis, It Is the judgment of this Court that Plaintiffs mation for summary judgment must be
GRANTED and Defendant's motion for summary judgment must be DENIED. Therefore, the decision to deny Piaintiffs claim for
coverage for gastric bypass surgery is hereby REVERSED. :

IT IS SO ORDERED.

Signed this 24th day of September, 2004, in Spartanburg, South Carclina.

HENRY F. FLOYD

UNITED STATES DISTRICT JUDGE

SUMMARY JUDGMENT IN A CIVIL CASE

Decision by the Court. This action came before the court. The court having granted the plaintiff's motion for summary judgment,

IT IS ORDERED AND ADJUDGED that summary judgment is hereby entered as to the plaintiff, Claudia Bauman.

September 27, 2004
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